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MARTINEZ, CALIFORNIA 

DEPARTMENT:   15 
HEARING DATE:   2/11/19 

 
GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 15 

The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 

the hearing, counsel or self-represented parties call the department rendering the decision to 

request argument and to specify the issues to be argued. Calling counsel or self-represented 

parties requesting argument must advise all other affected counsel and self-represented parties by 

no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 

timely advise the Court and counsel or self-represented parties will preclude any party from 

arguing the matter. (Local Rule 3.43(2).) Department 15’s telephone number is: (925) 608-

1115. 

Submission of Orders After Hearing in Department 15 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. The 

order must include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of the 

Court’s tentative ruling must be attached to the proposed order when submitted to the Court for 

issuance of the order. 

 

 1.  TIME:  9:00   CASE#: MSC16-02476 
CASE NAME: AMADO VS. HINCHMAN 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY HENRY AMADO JR. 
* TENTATIVE RULING: * 
 
Plaintiff Henry Amado, Jr.’s unopposed motion for summary judgment is granted.  Plaintiff has 

submitted admissible evidence for each cause of action.  See Amado Decl., paragraphs 1-15 

and Exhibits 1-10. 

 

  

 2.  TIME:  9:00   CASE#: MSC17-02056 
CASE NAME: YASNOGORODSKAYA VS. PIATTI RESTAURANT 
HEARING ON MOTION TO COMPEL ATTENDANCE AT AN ORTHOPEDIC SPINAL IME 
FILED BY MOANA RESTAURANT GROUP, LLC 
* TENTATIVE RULING: * 
 
Defendant’s motion is granted.  Plaintiff has alleged various injuries to her shoulder and to her 
back.  It is reasonable for Defendant to have an examination of these areas by qualified medical 
doctors.  Plaintiff has had her shoulder examined pursuant to Code of Civil Procedure section 
2032.220.  The Court finds good cause for a second examination of Plaintiff by an orthopedist 
specializing in the spine pursuant to Code of Civil Procedure section 2032.320. 
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 3.  TIME:  9:00   CASE#: MSC18-00496 
CASE NAME: STRITT VS. SUTTER DELTA MEDICAL 
HEARING ON MOTION TOR STRIKE PORTION OF 2nd Amended COMPLAINT 
FILED BY JAMES K. GUDE M.D. 
* TENTATIVE RULING: * 
 

Defendant James K. Gude, M.D.’s motion to strike portions of the Second Amended 

Complaint is granted to as items  1, 2, 3, 7 (as to the word “reckless” only), 8, 10  and 14. 

Otherwise it is denied.  

The Court notes that Defendant listed the matters it wanted stricken using letters in the 

notice of motion and numbers in the memorandum. The Court is referring to the matters to be 

stricken by their number as listed on page 4 of Defendant’s memorandum.  

Given the Court’s ruling sustaining the demurrer to the Intentional Infliction of Emotional 

Distress claim without leave to amend, the Court will strike allegations relating to intentional and 

reckless conduct. Therefore, the Court strikes items 1, 2, 3, 7 (“reckless” only), 8, 10  and 14. 

The Court will not strike allegations related to extreme emotional distress as those 

allegations may still be applicable to the claim for Negligent Infliction of Emotional Distress. 

Therefore, the Court will not strike items 4, 11 and 13. Similarly, allegations of grossly negligent 

conduct may relate to the negligent claim. Therefore, the Court will not strike items 5, 6 and 9.   

Finally, item 12 is moot since those allegations form the basis of the IIED claim and the 

Court is sustaining the demurrer to IIED without leave to amend. 

 

  

 4.  TIME:  9:00   CASE#: MSC18-00496 
CASE NAME: STRITT VS. SUTTER DELTA MEDICAL 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY DENNIS Y. ZAI M.D. 
* TENTATIVE RULING: * 
 

Defendant Dennis Y. Zai, M.D.’s demurrer to the Second Amended Complaint is 

sustained without leave to amend as to cause of action one and overruled as to cause of 

action two. As to Plaintiff Richard Stritt it is sustained without leave to amend as to 

causes of action one, two and three, and overruled as to cause of action four.  

Defendant shall file and serve an answer by February 25, 2019.  

Defendant demurs to the first cause of action for Intentional Infliction of Emotional 

Distress and the second cause of action for Negligent Infliction of Emotional Distress as to all 

plaintiffs and demurs to the entire SAC as to Plaintiff Richard Stritt.  
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IIED (cause of action one) 

The Court previously ruled that the facts alleged in the First Amended Complaint were 

insufficient to state a claim for IIED. Although Plaintiffs have amended their complaint to add 

additional facts, the Court finds that these new facts do not change the nature of this claim. 

Plaintiffs’ claims are ones sounding in professional negligence and do not raise to the level of an 

intentional tort.  

The elements for intentional infliction of emotional distress “ ‘are (1) the defendant 

engages in extreme and outrageous conduct with the intent to cause, or with reckless disregard 

for the probability of causing, emotional distress; (2) the plaintiff suffers extreme or severe 

emotional distress; and (3) the defendant's extreme and outrageous conduct was the actual and 

proximate cause of the plaintiff's extreme or severe emotional distress. [Citation.] “[O]utrageous 

conduct” is conduct that is intentional or reckless and so extreme as to exceed all bounds of 

decency in a civilized community. (Ibid.) The defendant's conduct must be directed to the 

plaintiff, but malicious or evil purpose is not essential to liability. (Ibid.)’ [Citation.]” (So v. Shin 

(2013) 212 Cal.App.4th 652, 671; see also Ochoa v. Superior Court (1985) 39 Cal.3d 159, 

165, fn. 5.)  

Here, Plaintiffs’ allegations are insufficient to show outrageous conduct or the required 

intent. Rather, the allegations appear to be in the vein of professional negligence and not 

reckless or intentional conduct. As discussed below, the medical cases permitting an IIED claim 

are distinguishable from this case.  

In So, a patient awaken during a medical procedure dilation and curettage procedure 

after a miscarriage. The patient asked to speak with the anesthesiologist after the procedure. 

The anesthesiologist visited the patient in her recovery room and yelled at her. The doctor also 

brought in a jar of blood, which patient understood was her blood and parts of her dead baby. 

The doctor then tried to convince the patient not to report the incident. (So, supra, 212 

Cal.App.4th at 657-658.) The court found that on these alleged facts the patient could allege a 

claim for IIED. So is distinguishable from this case. The facts in So are far more egregious than 

the ones alleged here and include facts showing intentional conduct by the defendant physician.  

Plaintiffs also cite to a New Jersey case, Hume v. Bayer (Super.Ct. 1981) 178 

N.J.Super. 310, which they note is widely cited. Plaintiffs fail to cite any California case that has 

relied on Hume. In addition, although the facts in Hume are closer to the facts here, there are 

still differences. In Hume, it was alleged that the doctor defendant told the patient’s parents that 

he had surgically removed about 8 inches of tissue that could be cancerous when in fact the 

doctor had removed the patient’s appendix. In addition, the plaintiffs claimed that over the next 

several days, the patient was in a great deal of pain, vomited repeatedly for two days and lost 

about 25 pounds. The hospital staff would not provide any pain medication and the plaintiffs 

were given conflicting stories about what kind of operation the patient had. This caused the 

patient’s parents to believe that their son was possibly going to die. It turns out that the patient 

had a bowel obstruction, for which he underwent a second surgery and then recovered in the 
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normal course. (Hume, supra, 178 N.J.Super. at 313.) Thus, in Hume there were specific facts 

that the treating doctor intentionally lied to the plaintiffs about the medical condition of their son.  

The demurrer to the IIED claim is sustained because the alleged facts do not show 

outrageous conduct or the required intent. This is the second time Defendants have demurred to 

this cause of action and it does not appear that Plaintiffs can allege facts to state a claim for 

IIED. Leave to amend is therefore denied. If Plaintiffs believe they have additional facts to allege 

they may contest the tentative ruling and appear at the hearing to explain what additional facts 

they can allege.  

NIED (cause of action two) 

Defendant demurs to the second cause of action for Negligent Infliction of Emotional 

Distress in the SAC. Defendant argues that his only contact with decedent occurred after 

she was transferred to the ICU when she was already very ill. Defendant also argues that 

there are no specific facts alleged as to his conduct and that the bystander liability allegations 

are insufficient.   

The Court understands that this is the first time that Dr. Zai has filed a demurrer in this 

case and agrees that Dr. Zai has the right to have his demurrer heard on its merits despite the 

fact that the Court has ruled on nearly identical issues raised by other defendants. The Court 

has read and considered Dr. Zai’s papers. After considering his arguments, however, the Court 

finds that the NIED claim as to Dr. Zai is sufficiently alleged.  

A bystander can recover for the emotional distress of witnessing an injury to another only 

if he can plead and prove he (1) is closely related to the injury victim; (2) was present at the 

scene of the injury-producing event at the time it occurred and then aware that it was causing 

injury to the victim; and (3) suffered serious emotional distress as a result of what he witnessed.  

(Keys v. Alta Bates Summit Medical Center (2015) 235 Cal.App.4th 484, 488; see Thing v. La 

Chusa (1989) 48 Cal.3d 644, 667-668.)   

In NIED cases based on alleged medical negligence, courts have found that a 

layperson’s mere “observation of medical procedures” is generally not enough to satisfy the 

requirement of contemporary awareness of the injury-producing event. (Bird v. Saenz (2002) 28 

Cal.4th 910, 918.) “This is not to say that a layperson can never perceive medical negligence, or 

that one who does perceive it cannot assert a valid claim for NIED. To suggest an extreme 

example, a layperson who watched as a relative's sound limb was amputated by mistake might 

well have a valid claim for NIED against the surgeon. Such an accident, and its injury-causing 

effects, would not lie beyond the plaintiff's understanding awareness. But the same cannot be 

assumed of medical malpractice generally.” (Ibid.)   

To satisfy the second prong of the test – being “present at the scene of the injury-

producing event at the time it occurs and [being] then aware that it is causing injury to the victim 

– a plaintiff seeking to recover damages for the emotional distress of witnessing medical care 

must have a “contemporaneous sensory awareness of the causal connection between the 
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negligent conduct and the resulting injury.” (Id. at 918.) The “awareness” must be an 

“understanding awareness.” (Id. at 918-920). The plaintiff need not necessarily understand that 

what the defendants were doing or failing to do was negligent, but must have a 

“contemporaneous, understanding awareness of the event as causing harm to the victim.”  

(Id. at 920.)  

Here, each of the Plaintiffs is alleged to be closely related to the decedent. (SAC  ¶¶4-7.) 

The SAC alleges that each of the Plaintiffs witnessed the decedent in extreme pain. (SAC ¶¶30, 

31, 35.) The several of the plaintiffs witnessed the decedent have repeated urges to urinate but 

being unable to do so. (SAC ¶¶37-39.) Mr. Kahlor witnessed two instances where it appeared 

that the defendants tried to give decedent a second dose of opioids soon after she had been 

given one. (SAC ¶33.) Plaintiffs Ms. Kahlor, Ms. Helberg and Mr. Stritt were present when 

decedent became unresponsive and a “Code Blue” was called by the staff. (SAC ¶46.) 

They also overheard staff state that “[w]e overdosed her.” (SAC ¶46.) Decedent had no 

heartbeat, but was later resuscitated and transferred to the ICU. (SAC ¶¶46-48.) Each of the 

Plaintiffs witnessed Decedent’s condition deteriorate in the ICU, where she ultimately died a few 

days later. (SAC ¶¶48, 51.)  

The court finds these allegations are sufficient to state a claim for negligent infliction of 

emotional distress based upon bystander liability. Here, the injury producing events were the 

failure to properly treat and diagnose decedent once she returned to the hospital with acute 

pancreatitis and the administration of too many opioids. The allegations show that the Plaintiffs 

were aware that something was wrong with decedent’s health and that she was receiving 

inadequate care. The Court understands that Dr. Zai is representing in his papers that he did not 

treat decedent during these times. The problem with this argument is that it asks the Court to 

consider facts outside the complaint. This is improper as the demurrer stage.  

Statute of Limitations as to Richard Stritt 

Defendants argue that Richard Stritt’s claims are barred because he did not file a lawsuit 

within the one-year time limit for medical malpractice cases. (Code of Civil Procedure §340.5.)  

Plaintiffs argue that the statute of limitations for the intentional infliction of emotional 

distress claim is the two year statute of limitations applicable to intentional torts. (Code of Civil 

Procedure § 335.1.)  This argument fails. While a true intentional tort would be subject to the 

two year limitations period, the one year period applies to claims based upon professional 

negligence of healthcare providers regardless of how the claim is alleged. (See, Larson v. UHS 

of Rancho Springs, Inc. (2014) 230 Cal.App.4th 336, 352.) The distinction was explained in So, 

“negligent actions undertaken by a health care provider for the purpose of delivering medical 

care to a patient constitute professional negligence; tortious actions undertaken for a different 

purpose…are not.” (Larson, supra, 230 Cal.App.4th at 353-354 (quoting So, supra, 212 

Cal.App.4th at pp. 666–667.) Here, this claim is one based upon professional negligence and 

not tortious conduct undertaken for a different purpose. Thus, the one year statute of limitations 
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applies; although that time period can be extended by 90 day with a notice pursuant to Code of 

Civil Procedure §364.  

This case arises from treatment that the decedent received from December 15 to 

December 18, 2016, when she passed away. (SAC ¶25.) The original complaint was filed on 

March 7, 2018. In the SAC, plaintiffs allege that Laura Kahlor, Scott Kahlor and Ashley Helberg 

gave notice of their intent to sue to the defendants between December 8 and December 13, 

2017, which extended the statute of limitations by 90 days. (SAC ¶53; Code of Civil Procedure 

§364.) Thus, the plaintiffs argue that the statute of limitations as to all plaintiffs was extended by 

90 days. The question here is whether the statute of limitations was extended as to Richard 

Stritt’s claims.  

Section 364 states in relevant part: 

(a) No action based upon the health care provider’s professional negligence may 

be commenced unless the defendant has been given at least 90 days’ prior 

notice of the intention to commence the action. 

(b) No particular form of notice is required, but it shall notify the defendant of the 

legal basis of the claim and the type of loss sustained, including with specificity 

the nature of the injuries suffered. 

… 

(d) If the notice is served within 90 days of the expiration of the applicable statute 

of limitations, the time for the commencement of the action shall be extended 90 

days from the service of the notice. 

(Code of Civil Procedure §364.) The purpose of this notice “is to decrease the number of 

medical malpractice actions filed by establishing a procedure that encourages the parties to 

negotiate ‘outside the structure and atmosphere of the formal litigation process.’ [Citations.]” 

(Woods v. Young (1991) 53 Cal.3d 315, 320.) 

The statute does not specify what happens when some, but not all, plaintiffs send a 

notice of intent to sue and the notice is necessary to avoid the claim being time barred.  Neither 

party has cited a case directly on point. The Court has considered the parties’ arguments and 

finds that Defendant’s argument is persuasive as to the first three claims brought by Stritt, but 

not as to the fourth claim.  

Stritt is suing for intentional and negligent infliction of emotional distress, wrongful death 

and survival action. The first three claims are ones owned by Stritt himself. That is to say that 

Stritt is seeking compensation for damages that he experienced as a result of decedent’s death. 

The survival claim is different; that claim belongs to decedent’s estate, not Stritt.  
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As to the claims owned by Stritt, the Court concludes that Stritt was not included in the 

notice of intent to sue and therefore the statute of limitations as to his claims was not extended 

by the notice of intent to sue. This conclusion is consistent with the purpose of section 364. If a 

defendant is unaware of a potential plaintiff then it would be unable to settle with that plaintiff 

and avoid litigation. Thus, Stritt needed to inform Defendant of the claims he intended to bring in 

court and he failed to do so. The Court finds that Stritt’s claims are timed barred Defendants’ 

demurrer is sustained without lave to amend as to Stritt’s causes of action one, two and three.  

As to the survival action, the analysis is different. The notice of intent sent by several of 

decedent’s relatives put Defendants on notice that decedent’s relatives planned to sue because 

of the medical care she received. It does not matter that the representative for this claim was not 

listed in the notice because it is not the representative’s claims, but decedent’s estate’s claim, 

and the Defendants had sufficient notice of the potential claim. Therefore, the survival action is 

not time barred.  

Defendant’s argument that Stritt has not complied with Code of Civil Procedure § 377.32 

fails. The required declaration was filed in March 2018. (See, Declaration of Richard Stritt, filed 

March 7, 2018.) 

 

  

 5.  TIME:  9:00   CASE#: MSC18-00496 
CASE NAME: STRITT VS. SUTTER DELTA MEDICAL 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY JAMES K. GUDE M.D. 
* TENTATIVE RULING: * 
 
           Defendant James K. Gude, M.D.’s demurrer to the Second Amended Complaint is 
sustained without leave to amend as to cause of action one.  As to Plaintiff Richard Stritt 
it is sustained without leave to amend as to causes of action one, two and three, and 
overruled as to cause of action four. 
  

Defendant shall file and serve an answer by February 25, 2019. 

Defendant demurs to the first cause of action for Intentional Infliction of Emotional 

Distress as to all plaintiffs and demurs to the entire SAC as to Plaintiff Richard Stritt. In reply, 

Defendant argues that the Negligent Infliction of Emotional Distress is not sufficiently alleged as 

to all plaintiffs. This argument was not raised in the moving papers and therefore will not be 

considered by the Court.  

IIED (cause of action one) 
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Defendant demurs to the first cause of action for Intentional Infliction of Emotional 

Distress in the SAC. For the reasons explained in line 4, the Court finds that the IIED claim has 

not been sufficiently alleged and that leave to amend is not warranted.  

Statute of Limitations as to Richard Stritt 

Defendant argues that Richard Stritt’s claims are barred because he did not file a lawsuit 

within the one-year time limit for medical malpractice cases. (Code of Civil Procedure §340.5.) 

For the reasons explained in line 4, the Court finds that Richard Stritt’s individual claims are time 

barred, but the survival action is not. Therefore, the demurrer to Richard Stritt’s claims is 

sustained without leave to amend as to causes of action on, two and three, and overruled as to 

cause of action four. 

 

  

 6.  TIME:  9:00   CASE#: MSN18-2596 
CASE NAME: RE M. ALLEN SR. 
HEARING ON PETITION FOR APPROVAL OF TRANSFER OF PAYMENT RIGHTS 
FILED BY J.G. WENTWORTH ORIGINATIONS, LLC 
* TENTATIVE RULING: * 
 
Parties to appear. 

 

  

 7.  TIME:  9:00   CASE#: MSN19-0036 
CASE NAME: CRUMPLER VS. ISAACS 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Petition is granted as prayed.  A separate order for the blocked account is required. 

 

 

 


